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This is in response to the petition under 37 CFR § 1.181, filed on November 13, 2006, regarding 
relief from the decision of the examiner to make final the Office action of July 19, 2006. 



BACKGROUND 

A review of the file history shows that the examiner mailed a restriction requirement on February 
2, 2006 restricting claims 1^ into groups I and II. On February 21, 2006 applicants responded 
by electing group I, claims 1-3, with traverse. 

The examiner mailed a non-final Office action to applicants on April 12, 2006, setting forth a 
three-month shortened statutory period for reply wherein the restriction was maintained and 
claims 1-3 were rejected. Claims 2 and 3 were rejected under 1 12, second paragraph as 
indefinite; claim 1 was rejected under 35 U.S.C. 102(b) as clearly anticipated by Orrhage et al. or 
Kamarei et al; and claims 1-3 were under 35 U.S.C. 103 as obvious over Orrhage et al. taken 
with ATCC Catalogue and Cai et al. 

Applicants replied on June 7, 2006 and narrowed the scope of the original claims and added new 
claims 5-9. Claim 4 was withdrawn from consideration. Applicants argued each of the 
rejections set forth. 

In response to applicants' remarks, the examiner mailed a final Office action on July 19, 2006 
setting forth a three-month shortened statutory period for reply in which claims 1-3 and 5-9 were 
rejected and claim 4 was withdrawn from consideration. In this Office action, claims 8-9 were 
rejected under 35 U.S.C. 1 12, first paragraph; claims 6-9 were rejected under 35 U.S.C. 112, 
second paragraph as indefinite; claim 1 was rejected under 35 U.S.C. 102(b) as anticipated by 
Luchansky et al.; and claims 1-3 and 5-9 were rejected under 35 U.S.C. 103 as obvious over 



Luchansky et al. taken with Orrhage et al., ATCC Catalogue and Cai et al. The examiner made 
this action Final, and indicated applicants' amendment had necessitated the new grounds of 
rejection. 

On October 16, 2006 applicants filed a Notice of Appeal and an amendment after final which 
was indicated as "not entered" on October 30, 2006. 

In response thereto, applicants filed this petition on November 13, 2006 requesting relief from 
the finality of the Office action of July 1 9, 2006. 

DISCUSSION 

Applicants argue that the examiner has erroneously stated that the new rejection of Luchansky et 
al. was necessitated by applicants' amendment. This argument has been carefully considered but 
it is not persuasive as applicants clearly narrowed the scope of the claims from a nutritional 
composition to an infant formula. Although the specification may set forth a specific 
embodiment, the examiner is required to search the claimed invention which was not, in this 
instance, directed to an infant formula. Therefore, a search of the broadly recited "nutritional 
composition" would not necessarily lead one to the infant formula now claimed. 



The petition is DENIED . Any new or renewed petition must be filed within TWO MONTHS of 
the mail date of this decision. 



Should there be any questions about this decision please contact Marianne C. Seidel, by letter 
addressed to Director, TC 1600, at the address listed above, or by telephone at 571-272-0584 or 
by facsimile sent to the general Office facsimile number, 703-872-9306. 



DECISION 



Bruce Kisliuk 
Director, Technology Center 1600 




